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DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST 

CLASS, SONITPUR, TEZPUR               

                                         

G.R. Case No. 1810/2009 

U/Ss. 341/323/34 IPC 

 

   SH. JOYDEEP AICH 

   S/O MRINAL KANTI AICH 

   VILL: NO. 1 RAIL GATE 

   P.S: TEZPUR 

   DISTRICT: SONITPUR 

   ASSAM                                           - ACCUSED NO. 1 

 

   SH. RAJU AICH 

   S/O SH. SUNIL AICH 

   VILL: NO. 1 RAIL GATE 

   P.S: TEZPUR 

   DISTRICT: SONITPUR 

   ASSAM                                          - ACCUSED NO. 2   

   

VERSUS 

 

 STATE OF ASSAM                          - PROSECUTOR 

 

 

                       PRESENT:  JAYASHREE BORA, AJS 

                                 JUDICIAL MAGISTRATE FIRST CLASS,  

                                 SONITPUR, TEZPUR 
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ADVOCATES APPEARED 

FOR THE PROSECUTION: Sh. Jadav Adhikari, Learned APP 

FOR THE ACCUSED: Sh. Biraj Nath, Learned Counsel    

                                                                            

OFFENCE EXPLAINED ON: 26/08/10 

EVIDENCE RECORDED ON: 20/01/10, 07/01/10, 25/03/11, 

05/03/12, 26/04/13, 10/06/13, 06/07/15 

ARGUMENT HEARD ON: 01/08/15 

JUDGMENT DELIVERED ON: 02/09/15 

 

JUDGMENT 

1. The factual matrix of the prosecution case is that on 

01-10-2009 PW1 lodged an ejahar before the Officer-in-

Charge of Tezpur Police Station against 4 persons 

including the afore stated accused persons alleging that 

on 01-10-2009, at about 12 PM, the accused persons had 

restrained the PW1 with their common intention and prior 

meeting of mind, while he was on his way home and 

abused him using filthy language. The accused persons 

had assaulted him with an iron rod, hammer and wooden 

stick and caused grievous injury on his person. The 

informant also alleged that the accused persons had been 

threatening him with dire consequences since Durga Puja. 

PW1 had one gold chain, one wrist watch and cash of Rs. 

8000/-. Hence, he lodged the instant ejahar for necessary 

action. 
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3. On receipt of the FIR, the police registered Tezpur P.S. 

case No. 932/09 u/ss. 341/325/294/506/379/34 IPC and 

conducted investigation into the matter. On completion of 

investigation, the police laid charge sheet against the 

accused persons u/ss. 341/323/34 IPC.  

4. In due course, both the accused entered their 

appearance in response to the process issued. Copies of 

relevant documents were furnished to them in accordance 

with Sec. 207 CrPC. Substance of accusations u/ss. 

341/323/34 IPC were explained to them to which each 

abjured his guilt and claimed to be tried.  

5. During trial, the prosecution examined 7 witnesses, 

exhibited 4 documents and closed its evidence. On 

completion of prosecution evidence, the statement of each 

accused was recorded u/s. 313 CrPC. Defence chose not 

to adduce any evidence.  

6. Upon hearing both the parties and perusal of the 

records, the points for determination have been 

formulated as follows- 

 (i) Whether the accused persons on 01/10/09, in 

furtherance of their common intention, wrongfully 

restrained the informant-cum-victim Sh. Sanjay Das and 

thereby committed an offence punishable under Sec. 341 

IPC read with Sec. 34 IPC? 

(ii) Whether the accused persons, on the aforesaid day 

and place, in furtherance of their common intention, 

voluntarily caused hurt to the informant-cum-victim and 

thereby committed an offence punishable under Sec. 323 

IPC read with Sec. 34 IPC? 
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Discussion, Decision and Reasons for Decision  

7. I have gone through the evidence on record and heard 

the learned counsels on both sides and I shall now discuss 

and decide the points formulated.  

APPRECIATION OF EVIDENCE 

8. To determine the intrinsic worth of the testimony of 

PW1 who is the informant-cum-victim, his evidence on 

record is read at length.  According to PW1, the incident 

took place on 01-10-09 at about 11/12 o’clock near rail 

gate when he was on his way to make payment in 

connection with Durga Puja pandal, whereas in the ejahar 

he stated that the incident took place when he was on his 

way home without any reference to the place of 

occurrence. In the ejahar PW1 alleged that the accused 

persons voluntarily caused hurt to him by assaulting him 

with iron rod, hammer, bamboo stick and a piece of wood 

and caused injury on his head and various parts of his 

body. In his examination in chief PW1 stuck to his stand 

as regards the allegation of assault. However, when faced 

with the test of cross examination, PW1’s evidence 

appears to be shaky and self-contradictory on vital 

aspects. In his examination in chief PW1 stated that he 

sustained injury on his head and consequently became 

unconscious at the place of occurrence and that the 

people from the neighbourhood carried him to the civil 

hospital where his head was stitched and he was admitted 

for 3 days as an indoor patient. During his cross 

examination he stated that he was not in a condition to go 

to the hospital himself and also cannot say who took him 

to the hospital as he was unconscious at that time. He 

also stated that he was unconscious for about 1 to 1½ 
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hour. He goes on to say that he regained his 

consciousness at the Civil Hospital but does not know how 

long he was unconscious. PW1, by improving his 

statement again stated before Court that before his 

admission in the hospital, he had visited the police station 

and lodged the ejahar. He also stated that after coming 

out from the hospital he met S.P, Sonitpur who advised 

him to lodge the ejahar. After his meeting with S.P he 

directly came to Police Station. He also stated that after 

coming out from the chamber of S.P he did not go to 

anywhere else. But at the same time he stated that the 

ejahar was written by Mohori at the Court as narrated by 

him. Thus, the evidence of PW1 when read at length, it is 

perceptible that he has stretched the truth to improve the 

story and his testimony is riddled with inconsistencies and 

contradictions of enormous proportions.  

9. Furthermore, in his evidence the I/O confirmed that 

during investigation PW1 did not state before him that on 

the day of occurrence the accused persons had stopped 

his motorcycle, uttered slang language, accused Raju Aich 

had punched him on his face, the father and brother of 

the accused Raju Aich assaulted him with bamboo and 

wooden batam owing to which he sustained injuries on his 

leg and he stayed as an indoor patient at the hospital for 

3 days. These omissions to my mind are of extremely vital 

nature touching the very core of the prosecution case. 

10. According to PW1, the alleged incident was witnessed 

by PW2. In his evidence PW2 also claimed himself to be 

an eye witness and he deposed to the effect that the 

incident took place on 01/10/09 in the day time between 

11 o’clock and 12 o’clock, that he saw the accused 

persons hitting PW1 and that Accused No. 1 had assaulted 
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PW1 on his head by means of an iron rod. However, I 

would be circumspect in giving weight to the testimony of 

PW2 for 2 reasons- firstly, according to PW1 he works at 

Civil hospital and his duty hours are from 8:30 AM to 1:30 

PM. Therefore, his presence at the place of occurrence at 

the alleged time is unexplained keeping in view his duty 

hours. Secondly, in his evidence I/O confirmed that in his 

statement recorded u/s. 161 CrPC, PW2 did not state 

before him about witnessing the accused persons 

assaulting PW1 with a rod on his head. Therefore, his 

testimony appears to be more of an afterthought and an 

improvisation. 

11. PW3 is another witness who claims to have witnessed 

the occurrence. PW3 would say that the incident took 

place on 01/10/09 at 11 AM. During the occurrence he 

was on his way towards his work place when he saw the 

accused persons assaulting PW1. However, on going 

through the entire testimony of PW3 it is seen that his 

evidence suffers from some inherent infirmities. PW3’s 

utterly negative responses to the questions put to him 

during cross examination for testing his credibility leads 

me to believe that he is a witness unsafe for reliance. In 

his cross examination PW3 categorically expressed his 

ignorance about the duration of his acquaintance with 

PW1, the number of people who had gathered at the 

place of occurrence, the distance from which he witnessed 

the occurrence and so on in spite of his assertion that he 

is has studied till 2nd year of graduation and has been born 

and brought up at that very place. He also stated that 

though after witnessing the incident he had walked past 

PW1’s house, he did not disclose about the same to any 

person at PW1’s house. But that version is hardly 
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believable as there is no reasonable explanation which led 

PW2 to be so discreet about the incident so as not to 

disclose about the same to even a single human being. In 

a way, his conduct belies normal human behaviour. 

12. PW4 is a hearsay witness as according to him he had 

only heard that Accused No. 1 had assaulted PW1. On 

arriving at the place of occurrence, he did not see 

anything. He went to the hospital and saw that PW1 had 

sustained head injury. Further, PW1’s claim that PW4 had 

lodged an ejahar in connection with the incident at the 

behest of Lalmati Puja Committee, receives no support at 

all from PW4.  

13. PW1 also claims PW5 to be an eye witness. However, 

according to PW5, on the day of occurrence he came 

outside of his shop on hearing hue and cry and saw the 

head of the accused Sagar Das being split and he was 

sent for treatment. Thus the evidence of PW5 instead of 

supporting the case of the prosecution, gives benefit of 

doubt to the accused.  

14. Turning to the evidence of the Medical Officer who 

testified as PW6, it is seen that according to him he 

examined PW1 at 12.30 PM and the age of the injury was 

6 to 12 hours old. This creates doubt about the alleged 

time of the occurrence as for the injury to be 6 to 12 

hours old, it must have been sustained in the early hours 

of the morning whereas the incident allegedly took place 

at around 11AM/12 PM. Further, PW1’s assertions as 

regards injury on his leg and his admission as an indoor 

patient for 3 days in the hospital, are not at all backed by 

any medical evidence. 
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15. Stitching together, it is manifest that that not only the 

evidence of PW1, the prime witness himself, is fraught 

with discrepancies galore, but also there is dearth of 

coherence and consistency in the versions of the incident 

projecting from the testimonies of the other PWs thereby 

cementing my opinion that it would be most unsafe to 

sustain conviction of the accused persons by placing 

reliance on the kind of evidence put forth by the 

prosecution.  

16. In the backdrop of what has been discussed above I 

am persuaded to arrive at the conclusion that the 

prosecution has failed to prove beyond reasonable doubt 

that the accused persons have committed the offence 

punishable u/ss. 341/323/34 IPC. As such both the 

accused are acquitted of the charge u/ss. 341/323/34 IPC 

and they are set at liberty fort with.  

The bail bonds of the accused and their surety shall 

remain in force for six months from today in compliance 

with Sec. 437-A, CrPC. 

Case is disposed of on contest.  

Given under my hand and the seal of this court on this 2nd 

day of September 2015 at Tezpur.         

 

 

                                                               Jayashree Bora 
                                           Judicial Magistrate First Class                                                                                                                                                                                                
                                                           Sonitpur, Tezpur 
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APPENDIX 

PROSECUTION EXHIBITS: 

Exhibit 1: Ejahar 

Exhibit 2: Injury report 

Exhibit 3: Charge sheet 

Exhibit 4: Sketch map 

DEFENCE EXHIBITS: 

NONE 

PROSECUTION WITNESSES: 

PW1- Sh. Sanjay Das 

PW2- Sh. Bijit Bora 

PW3- Sh. Ranjan Kalita 

PW4- Sh. Sushen Paul 

PW5- Sh. Amarjyoti Sharma 

PW6- Dr. Shankar Chandra Das 

PW7- Sh. Gulap Deka 

DEFENCE WITNESS: 

NONE 

 

                                                                                                                                         

Jayashree Bora 

                                         Judicial Magistrate First Class 

         Sonitpur, Tezpur 


